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SENTENCING LEGISLATION (TRANSITIONAL PROVISIONS) AMENDMENT BILL 2008 
Introduction and First Reading 

Bill introduced, on motion by Mr C.C. Porter (Attorney General), and read a first time. 
Explanatory memorandum presented by the Attorney General. 

Second Reading 
MR C.C. PORTER (Bateman � Attorney General) [12.25 pm]: I move � 

That the bill be now read a second time. 
By way of introduction, this government considers that the process of sentencing criminal offenders is the public 
face of the Western Australian criminal justice system and ultimately is a part of that system that most directly 
affects Western Australian citizens. Consequently, this government considers that the results achieved in the 
sentencing process should broadly accord with community expectations and also that the sentencing process 
itself should be clear and comprehensible to members of the public.  

This bill amends the Sentencing Legislation Amendment and Repeal Act 2003 to achieve greater clarity of the 
sentencing process by restoring judicial discretion to impose sentences that adequately punish and deter 
offenders. These goals are of critical importance because the proper administration of justice ultimately relies 
upon public confidence that courts will produce fair and adequate sentences.  

The legitimacy and importance of community expectations to the sentencing process were acknowledged by the 
High Court of Australia in the case of Markarian, which stated � 

A judge�s sentence and reasons are usually exposed to public scrutiny through publication or media 
reporting. Public responses to sentencing, although not entitled to influence any particular case, have a 
legitimate impact on the democratic legislative process. Judges are aware that, if they consistently 
impose sentences that are too lenient or too severe, they risk undermining public confidence in the 
administration of justice and invite legislative interference in the exercise of judicial discretion. For the 
sake of criminal justice generally, judges attempt to impose sentences that accord with legitimate 
community expectations. 

The truth-in-sentencing laws has been the name colloquially given to the previous government�s Sentencing 
Legislation Amendment and Repeal Act 2003, which, together with the accompanying Sentence Administration 
Act 2003, was introduced into Parliament on 15 August 2002. Most particularly, the now colloquial use of the 
term �truth in sentencing� appears to be a reference to the provisions that were inserted as transitional provisions 
into schedule 1 of the Sentencing Legislation Amendment and Repeal Act at clause 2(1) to (5); but even more 
precisely perhaps the term is a reference to the effect of a particular clause, clause 2(1), which will be spoken 
about in some detail shortly. Ultimately these clauses, and particularly clause 2(1), failed in a number of regards. 
This failure was predominantly due to the fact that clause 2(1) expressly limited the capacity of members of the 
judiciary to properly discharge their duties, and in so doing has created a system that has not allowed judges to 
produce results that accord with community expectations; and, further, it resulted in a sentencing system that was 
neither clear nor easily understood. 
This bill is the government�s first step in achieving something more like what people commonly understand to be 
meant by the term �truth in sentencing�, and thereby overcoming community and judicial dissatisfaction with the 
present state of sentencing in Western Australia. In being able in this second reading speech to properly 
communicate what is sought to be achieved by this government in this legislation, it is necessary to outline, as 
briefly as can appropriately and accurately occur, some relevant history; namely, first, the real nature of truth in 
sentencing as a concept or policy goal; and, secondly, the history behind the previous government�s Sentencing 
Legislation Amendment and Repeal Act 2003, particularly the provisions that were inserted as transitional 
provisions into schedule 1 of the Sentencing Act at clauses 2(1) to (5), which provisions, as I have stated, 
colloquially took on the description of truth in sentencing, even though their effect was anything but achieving 
what is conceptually meant by truth in sentencing and what the community would understand by that term.  
History of �truth in sentencing�: The conceptual or theoretical or policy-based meaning of the term �truth in 
sentencing� is straightforward, but the history of sentencing laws in Western Australia has obscured the concept. 
The conceptual term �truth in sentencing� has two simple premises: firstly, when a statutory maximum penalty 
for an offence exists, that penalty may be imposed in appropriate cases�being the most serious examples of 
offending for a given offence; and, secondly, when an offender is sentenced by a court, the community can easily 
understand and comprehend exactly how much time the offender will spend in prison, thereby avoiding complex 
mathematical calculations and concepts that are perceived as remote or legalistic. These two principles are 
integral to the proper operation of the criminal justice system. 
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In the very early 1960s a Western Australian prisoner served a sentence that was imposed by the courts, and the 
general result was that sentences were essentially clear save for one fact. That fact was the practice of remission. 
For example, if a prisoner was sentenced to five years� imprisonment, that prisoner would serve five years� 
imprisonment. However, it was also the case that a prisoner could receive up to 25 per cent remission off his or 
her sentence under the regulatory scheme of the Prisons Act 1903, which was then in force. The quantum of any 
actual remission was reduced if the prisoner committed prison disciplinary offences or infractions, so that in the 
end result remission may have been something less than 25 per cent for many prisoners. This system of 
remission was premised on a prisoner earning a discount in time actually served based on the quality of the 
prisoner�s behaviour during his or her time in prison. 

The problem from the inception of this system was that although it appeared that a prisoner served the sentence 
that was imposed, there was no absolute certainty of the actual time a prisoner would serve, given that the 25 per 
cent remission fluctuated according to a prisoner�s behaviour while imprisoned. Another interesting feature of 
the system operating in the 1960s, and a further inadequacy that emerged under the Prisons Act 1903, was that 
the sentence of a prisoner who appealed against his or her conviction did not start to run until the appeal had 
been finalised, because the appellant was regarded as an unconvicted prisoner. 

The Offenders Probation and Parole Act 1963 introduced an important change to the administration of criminal 
justice in Western Australia. This act introduced probation and parole as a way of dealing with adult offenders, 
reflecting international penal developments. Until that time there had been no system of probation or parole in 
Western Australia. The 1963 act introduced a parole scheme under which a judicial officer would set a minimum 
term for the prisoner to serve before being released on parole, if an order for parole was granted. The basic rule 
that developed after the 1963 legislation was that a minimum term of imprisonment of about half the head 
sentence had to be served before a prisoner was released on parole. However, by the late 1970s almost half of the 
minimum terms to be served before parole�that had been fixed by the higher courts�constituted one-third, or 
less, of the fixed term imposed. The Parker report, titled �Report on Parole, Prison Accommodation and Leave 
from Prison in Western Australia�, which was commissioned in the late 1970s, made key recommendations in 
relation to parole under the 1963 legislation.  

The legislative scheme put in place by the 1963 act operated until the early 1980s, which heralded a new period 
of sentencing reform. The 1981 Committee of Inquiry into the Rate of Imprisonment in Western Australia�the 
Dixon committee�concluded that remission had become an entrenched part of the system, and consequentially 
recommended that legislation be enacted fixing the rate of remission on all sentences at one-third of the head 
sentence. These changes were introduced via the Prisons Act 1981, which provided that when no parole order 
was made by the court, a prisoner was entitled to a one-third remission in sentence. Echoing the early 1960s 
approach, the one-third remission was reduced for prison disciplinary offences and breaches, and was also 
characterised as �earned� remission. 

A key recommendation of the Parker report was implemented in 1985. This recommendation amended the 
Offenders Probation and Parole Act and directed the court to fix a minimum term to be served, if considered 
appropriate, by considering certain criteria, including the offender�s antecedents and the circumstances and 
nature of the offence. These reforms led to a complex system of remission and parole laws that operated into the 
1990s, resulting in offenders often serving no more than one-third of a stated sentence.  

There was at that time considerable dissatisfaction with the sentencing system in Western Australia. Many 
people perceived that the minimum term served by a prisoner was in fact the �true sentence�, rather than the 
head sentence imposed by the court; and, therefore, that because of a numerical divergence between the head 
sentence imposed by the court and the minimum term actually served by a prisoner, there was no conceptual, or 
theoretical, truth in sentencing.  

In 1996 the then Attorney General established a committee chaired by the then Chief Judge of the District Court, 
His Honour Chief Judge Hammond. One of the terms of reference of this review included � 

Reducing the rate of remission so that the time actually served by a prisoner more closely approximates 
the term imposed by the court while ensuring that a prisoner sentenced under any new remission regime 
spends no longer in custody than he or she would have spent had he or she been sentenced before the 
commencement of the new provisions for a similar offence in similar conditions. 

The Hammond review recommended that the practice of a one-third remission for non-paroled offenders, as 
provided for in the Prisons Act 1981, be abolished, finding that � 

Abolition of remission will address community concern that sentences imposed appear to bear little 
relationship to sentences actually served. 

The Hammond review also recommended a change to the law of parole that provided that when no order for 
parole eligibility was made, the whole of that sentence must be served.  
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The recommendations in the Hammond review were eclipsed by key reforms to sentencing that were made in a 
further series of acts that were introduced in 1995 and came into operation in 1996. These acts were the 
Sentencing Act 1995, the Sentence Administration Act 1995 and the Sentencing (Consequential Provisions) 
Act 1995. The precise provisions that allowed for a one-third remission in the Prisons Act 1981 were repealed by 
section 110 of the Sentencing (Consequential Provisions) Act 1995, and the rule as it had existed until that point 
was formally abolished. 

However, as was noted by His Honour Justice Pullin in the 2005 Court of Appeal decision in the case of 
Worthington v The State of Western Australia, the new legislation, in effect, replicated the repealed rule of a 
one-third remission provision for non-paroled prisoners, albeit in different language. In addition, the provisions 
of the then new 1995 legislation extended a one-third remission to prisoners who were subject to a parole order 
by requiring that a prisoner be discharged or released from his or her sentence after serving two-thirds of the 
term. The legislation provided, by statutory provision, that a minimum term of two-thirds be served before 
paroled and non-paroled prisoners could be released. The Sentence Administration Act 1995 retained the one-
third remission. The presumption in favour of release on parole was retained and confirmed in section 26 of the 
new legislation, although the �special term� was extended to violent offences attracting terms of imprisonment 
of more than five years. 

This takes us to the point of the Sentencing Legislation Amendment and Repeal Act 2003, together with the 
accompanying Sentence Administration Act 2003. By way of summary of the history of the issues leading to the 
position in which we now find ourselves, I note the following points. Section 39 of the amendments to the 
Offenders Probation and Parole Act 1963 provided for the operation of a one-third remission of a sentence under 
section 29 of the Prisons Act 1981. If a prisoner was not subject to a parole term, or was not in fact released by 
the board, he or she would be eligible for release from custody at the expiration of two-thirds of the sentence. 
The introduction of this one-third remission had been the subject of much criticism when it was introduced, and 
throughout its operation, as it significantly distorted the practical effect of a term of imprisonment. 
Notwithstanding the fact of this criticism, the provisions of the relevant 1995 legislation extended a one-third 
remission to prisoners who were subject to a parole order by requiring that a prisoner be discharged or released 
from his sentence after serving two-thirds of the term. The legislation provided, by statutory provision, that a 
minimum term of two-thirds be served before paroled and non-paroled prisoners could be released. 

The general nature of the criticism of the automatic one-third remission system, which had existed in various 
forms for some time, might be well summarised as a criticism that, although in the past some reasonable 
remission for good conduct might have been understandable, people were unable to understand or accept a 
system that automatically reduced the imposed sentence by one-third. To put the matter bluntly, people were not 
fooled indefinitely by a system that had significant cost savings attached to it by reducing the state�s liability to 
pay for prisoners in custody but also significantly distorted the practical effect of a term of imprisonment.  

The 2003 transitional provisions: The Sentencing Legislation Amendment and Repeal Act 2003, together with 
the accompanying Sentence Administration Act 2003, were introduced into Parliament on 15 August 2002. The 
Attorney General at that time, the member for Fremantle, stated in his second reading speech for the former 
bill � 

� the concept of truth in sentencing is enshrined in the two Bills. The current system of providing an 
automatic one-third remission � is to be removed. Likewise, the current two-tiered parole eligibility 
date formula, which is often difficult to interpret and understand, will be removed. In their place will be 
a system whereby offenders will be under sanction for the whole of the sentence imposed by a court. 

The then Attorney General went on to say � 

Under the current system, a one-third remission on sentence is virtually automatic and, as such, not only 
serves no purpose but also brings into disrepute the sentencing system and the courts. 

The then Attorney General noted in 2002 � 

Critically important to the proposed regime is that sentences will be adjusted so that a person spends the 
same amount of time in jail under the proposed system as would have been the case had the offender 
been sentenced under the current system.  

This clear intent set out in the second reading speech to the 2003 legislation was to be accomplished by the 
original clause 2 of the Sentencing Legislation Amendment and Repeal Bill 2002. In the form originally 
proposed by the former Attorney General, the operative clause read � 

2. Sentencing courts to take into account the effect of the sentencing amendments 
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(1) The purpose of this clause is to ensure, as far as is practicable, that an offender 
sentenced after the commencement of the sentencing amendments to a fixed term 
spends the same time in custody serving that term as he or she would have done had 
he or she been sentenced before the commencement of the sentencing amendments. 

(2) If a court sentencing an offender to imprisonment proposes to impose a fixed term 
(with or without a parole eligibility order), it must � 
(a) consider whether the sentence it proposes would, by reason only of the new 

provisions, result in the offender spending more or less time in custody 
serving that term than he or she would have spent had the old provisions 
been in operation at the time of the sentencing; and 

(b) if the sentence would have that result, adjust it so that it does not. 
That the Labor Party and the previous Attorney General desired an outcome whereby one-third discounts were 
given after 2003, as they had been given before, is plainly clear from the second reading speech and is plainly 
clear from the original clause 2(2) that was proposed by the Attorney General to achieve an effective one-third 
reduction in sentences after remission was abolished. The bill that contained this clause was passed in the lower 
house, with the Liberal-National opposition voting against the passage of the bill. Upon being sent to the upper 
house, a joint parliamentary committee consisting of two Labor Party members, two Liberal Party members and 
a Greens member considered the proposed act. A number of submissions to this committee noted that the clause 
just referred to had the potential to create anomalies due to its interaction with what was then a proposed system 
of parole. As a result of these submissions, the upper house committee proposed that clause 2 be amended to 
read � 

If a court sentencing an offender to imprisonment proposes to impose a fixed term (with or without a 
parole eligibility order), it must impose a fixed term that is two-thirds of the fixed term that it would 
have imposed had the old provisions been in operation at the time of sentencing. 

Either of the two proposed clauses produced the same outcome with respect to the discounting of sentences. It 
was simply the case that the latter clause achieved this result without anomalies being created in relation to the 
parole system that was being proposed. The former clause required that a sentence must result in the same time 
being spent in custody after the enactment as would have occurred under the remission scheme; in other words, a 
one-third reduction on the nominal head sentence. The latter clause stated this in terms of the formula that we are 
now familiar with.  

Upon the bill being returned to the lower house, the then Attorney General, the member for Fremantle, moved 
that all the proposed upper house amendments be agreed to, and the bill was passed. Consequently, the model 
that was ultimately adopted by the former government was one in which the transitional provisions tried to 
provide perfect numerical consistency between pre and post-2003 sentencing outcomes. The provisions that were 
inserted as transitional provisions into schedule 1 of the Sentencing Act 1995 at clause 2(1) to (5), and most 
precisely 2(1), provide that if a court sentenced an offender to imprisonment and imposed a fixed term, with or 
without a parole eligibility order, the court must impose a fixed term that is two-thirds of the fixed term that 
would have been imposed had the old provisions been in operation at the time of sentencing. As I stated at the 
commencement of this speech, the colloquial term �truth in sentencing� is really a common reference to this 
clause 2(1), the terms of which I have just described. 

The explanatory memorandum of the 2002 legislation stated � 

� it is not intended that offenders would serve any longer time in custody than is presently the case.  

In order to achieve this it is necessary for court to adjust the sentence they intended to impose to ensure 
that offenders do not serve any more or less time in custody. Clause 2(2) gives effect to this intent by 
requiring court�s to adjust their sentences. 

The ultimate effect of the wording of the transitional provisions has been to reduce by a third the fixed term that 
would have been imposed under the previous provisions.  
Perhaps not surprisingly, the history of people�s dissatisfaction with the one-third remission system repeated 
itself with the one-third transitional provisions discount system. The legislative attempt to abolish the one-third 
discount for remission failed in the legislative attempt to thwart not merely a sudden increase in the prisoner 
population but, in reality, any increase whatsoever by virtue of the legislative provisions.  

The 2003 reforming legislation, in essence, replicated the provision it attempted to abolish, frustrating the truth-
in-sentencing objective. It was in this way that the phrase �truth in sentencing� has, in common usage, become a 
misleading and repulsive Orwellian phrase of slang, containing an inherent contradiction in terms. The system of 
sentencing created by the amending act does not reflect the truth in sentencing but in fact sponsors its confused 
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antithesis. The scheme simply creates a statutory formula or excuse for the systemic and broad discounting of 
sentences. 
A further problem with clause 2(1) was that it does not stipulate the length of the transition period in which the 
clause was to operate, nor the time at which it was to cease operating. Similar transition clauses in other states, 
such as Victoria, evaded this problem by providing the clause�s expiration date. The effect of clause 2(1), as 
interpreted by the majority judgement of Justice McLure in Yates, handed down by the Western Australian Court 
of Appeal on 10 July 2008, is that, as a matter of general application, the so-called transitional provisions will 
continue to operate indefinitely if not repealed. Without commenting on whether the majority�s judgement in 
Yates better interpreted the relevant parliamentary intention than the minority judgement, it remains the fact that 
the majority judgement�s strict interpretation of clause 2(1) now requires a sentencing judge to reduce a term of 
imprisonment by one-third, even for offences that were enacted after the operation of the 2003 transitional 
provisions. At best, the former government�s transitional provisions resulted in the unsatisfactory situation that 
they will cease to operate at some undefined time in the future. The transitional provisions themselves 
increasingly became a contradiction in terms.  

Courts have repeatedly expressed concern with the 2003 transitional provisions, saying that they have the 
�capacity to distort sentencing patterns� and have had �unlooked for effects� in sentencing. As I have stated, one 
unexpected and highly unfortunate outcome of the application of the transitional provisions has been that they 
have been interpreted to apply to offences created after the provisions came into effect in 2003. The recent 
majority judgement of Yates held that the application of the transitional provisions applies to new or 
reformulated criminal offences, such as causing bodily harm under section 304 of the Criminal Code. The 
transitional provisions apply, for example, to the new offence of unlawful assault causing death that was 
introduced this year to address the prevalence of deaths caused by �one-punch� assaults. That offence carries a 
maximum 10-year term of imprisonment. It is doubtful whether the drafters of the one-punch law, enacted before 
the Court of Appeal�s judgement in Yates, anticipated that the penalty provided would be reduced by one-third. 
This is a very unsatisfactory result that undermines the concept and principles that should lie behind truth in 
sentencing. Apart from its sweeping application to new and existing offences, the transitional provisions have 
constrained judicial discretion in imposing, in appropriate circumstances, sentences tending toward the specified 
maximum statutory penalty. Judicial discretion is subject to the requirement to apply the one-third remission in 
all cases to arrive at truth in sentencing, even in the worst-case scenarios. The automatic nature of the reduction 
in sentences has crippled the ability of judges and magistrates to impose sentences within the statutory maximum 
range, where appropriate. 

In the simplest terms that can be fairly used to describe the situation in which this Parliament now finds itself, 
the former government�s response to the unquestionable community dissatisfaction with the previous remission 
scheme was to repeal remission and replace it with a system whereby offenders served the same discount that 
they had received under the remission scheme, with the only change being that judges were now required to 
impose this discount openly at the beginning of the sentence.  

What the former government failed to recognise when it introduced the Sentencing Legislation Amendment and 
Repeal Act 2003 was that the source of public dissatisfaction with remission was not the wording of the 
legislation leading to an automatic one-third discount, nor whether the offender became eligible for automatic 
discount for remission after being sentenced or at the time of sentencing; it was the automatic nature of the 
discount itself. This bill removes this impediment to judicial discretion. The revocation of the automatic one-
third discount of sentences and the restoration of judicial discretion in sentencing is intended to produce results 
that will no longer lead to community outrage and judicial frustration.  

Community outrage and judicial frustration was the result recently experienced in the sentencing outcome for 
Timothy Leonard Farmer. This case is a useful tool to illustrate what is now sought to be achieved by the bill 
now before the house. Mr Farmer was convicted of manslaughter for the tragic death of three-year-old Mason 
Coughlan. Manslaughter is an offence that carries a maximum penalty of 20 years� imprisonment. In sentencing 
Mr Farmer, Justice Heenan concluded that the extent of physical abuse suffered by Mason placed the offender�s 
crime amongst the worst cases contemplated by law. The court found that it was almost beyond belief that a 
child had been subjected to such trauma by the offender�Mason�s body was so severely beaten that there was 
almost no part of his body that did not show extreme bruising and abrasions, and there was extensive and severe 
damage to his internal organs. Concluding that the circumstances of Mason�s death were reprehensible and that 
the facts presented an agonising picture of violence and cruelty, Justice Heenan found that the case fell within 
the most serious category of manslaughter.  

It should be noted that such instances of manslaughter are very rare. An offence that can be said to be truly in the 
most serious and worst category of its type is rare, such that, whilst predictive analysis does not lend itself to any 
statistical surety in these matters, it is fair to say that such cases occur only a handful of times in each decade for 
each category of offence. However, in sentencing Mr Farmer, Justice Heenan was required to reduce the 
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maximum penalty of 20 years� imprisonment by one-third because of the 2003 transitional provisions. The 
operation of those provisions meant that the maximum sentence was automatically reduced by around six years 
and eight months�a dramatic reduction in the term of imprisonment for such a heinous offence. The court was 
then left with a term of imprisonment of 13 years and four months as a starting point for sentencing; that was 
then further reduced to accommodate discounts for an early guilty plea. Mr Farmer, whose acts were an example 
of one of the worst types of offending imaginable in the category, was sentenced to a term of imprisonment of 
less than 10 years, which is half the statutory maximum. The outcome of this case belied the truth-in-sentencing 
principles behind the 2003 legislation. The clear intent and purpose of this government�s legislation is that if an 
offender such as Timothy Farmer were sentenced under this legislation, it would be open to the judge to use the 
maximum statutory penalty of 20 years� imprisonment as the starting point for the sentencing process and the 
judge would no longer be obliged to apply a one-third reduction in sentence.  

Another recent example of community outrage expressed because of an inadequate sentence for manslaughter 
concerns the case of Ronald Edward Duncan, who pleaded guilty to the manslaughter of his daughter in 2006. 
Again, community outrage and judicial frustration was the result of the sentencing outcome for Mr Duncan, and 
again, this case is a useful tool to illustrate what is now sought to be achieved by this legislation. Mr Duncan�s 
toddler daughter was found with serious burns to her buttocks, genital area and feet. Mr Duncan admitted killing 
his 22-month-old daughter by immersing her in scalding water and then failing to seek medical treatment for her. 
Justice John McKechnie of the Supreme Court stated that whilst the maximum penalty for manslaughter was 
20 years� imprisonment, the starting point for him was 13 years and four months, taking into account the one-
third reduction in sentence. Duncan was then sentenced to four years and 10 months� imprisonment for his 
offence, taking into account the one-third reduction, his guilty plea and credit for time already served.  

In the case of Robert Bropho, the court found the accused guilty of five counts of unlawful carnal knowledge of 
a girl under the age of 13. The offences were committed against an 11-year-old girl. Again, community outrage 
and judicial frustration resulted, and again, this case is a useful tool to illustrate what is now sought to be 
achieved by this legislation. The judge in this case found the accused had a lengthy criminal history, had bullied 
and coerced the complainant into engaging in sexual activity, had previously been jailed for indecently dealing 
with a 12-year-old girl, was entirely without remorse, and, in the words of the judge, lied over and over again 
during the course of his trial. Starting with a head sentence of 10 years, the court was again required to reduce 
this sentence by one-third due to the operation of the transitional provisions, with further reductions being 
occasioned due to the personal circumstances of the accused. Ultimately, the offender was sentenced to three 
years� jail and made eligible for parole after 18 months served. His Honour Judge Nisbet of the District Court 
stated that it was with �considerable regret� that he would reduce the offender�s head sentence of 10 years by 
one-third due to the operation of the transitional provisions. 

More recently, the community and police were incensed when Brian Laurence Mallard received a term of 
20 months� imprisonment after Mallard�s vicious assault on a police officer left the officer with skull fractures. 
Outrage and judicial frustration was again the result, and again, the case is a useful tool to illustrate what is now 
intended and sought to be achieved by the legislation before the house. Mallard was found guilty of an offence 
against section 304(2) of the Criminal Code, which carries a statutory maximum penalty of 20 years� 
imprisonment. As noted previously, section 304(2) was introduced into the Criminal Code after the 2003 
transitional provisions took effect. Her Honour Judge Kate O�Brien of the District Court started with a six-year 
term of imprisonment, but that sentence was reduced by the transitional provisions, leaving a starting point of 
four years� imprisonment, which was then further reduced by mitigating factors and a parole eligibility order. 
The Director of Public Prosecutions appealed against the leniency of the sentence in August 2008 on other 
grounds; however, it is again a pertinent example of how sentencing outcomes are obscured and frustrated by the 
transitional provisions as they exist to this day. 

These are not the only cases to produce inadequate results; they are just some of the more well-known ones. 
What is notable in each of these cases is not only the strong community outrage occasioned by the sentencing 
outcomes, but also that the judges engaged in the sentencing process appear to have considered themselves 
bound by the law to produce an outcome other than what they would have considered to be in the interests of 
justice. This is perhaps the most regrettable aspect of the truth-in-sentencing disaster. Parliament places a high 
degree of trust in the judiciary to deliver just and proportionate sentences. When the judiciary produces outcomes 
that do not reflect community expectations, it frequently attracts public criticism. The inaction of the previous 
government has left the judiciary with a statutory framework that frequently requires it to produce these 
inadequate sentences, making the judiciary and the justice system frequent targets for criticism. The repeal of the 
transitional provisions is intended to restore the ability of judges to fully exercise their discretion in sentencing 
matters in accordance with the statutory and common law sentencing principles.  

Repeal of the transitional provisions and stability in lengths of imprisonment�the application of common law 
and statutory principles: The repeal of clause 2(1), or what is known as the transitional provision, does not create 
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a sentencing vacuum. Although sentencing involves the exercise of discretion, and this bill seeks to re-establish 
and enliven that discretion, courts are guided by established statutory principles set out in the Western Australian 
Sentencing Act 1995 as well as existing common law principles. The exercise of sentencing is guided by the 
main objectives of deterrence, community protection and rehabilitation. The Sentencing Act provides that 
imprisonment is a sanction of last resort, and is to be imposed only when no other sanction meets the objectives 
of punishment. The statutory principles of sentencing are well recognised and are primarily contained in sections 
6 to 8 of the Sentencing Act. It is of utmost importance that a sentence imposed on an offender must be 
commensurate with the seriousness of the offence. Courts are required to impose a sentence that is proportional 
to the crime: in broad community terms, the punishment must fit the crime. The proportionality principle 
provides that the seriousness of the offence must be assessed by considering a number of factors, including the 
statutory penalty for the offence and the particular circumstances of the commission of the offence, which may 
include the vulnerability of the victim of the offence and other possible aggravating and mitigating factors. It is 
important to note that the proportionality principle provides that the seriousness of the offence must be assessed 
by considering and weighing a number of factors including, importantly, the statutory penalty for the offence.  

It appears to have been the case that, for some judges in some sentencing processes, the seriousness of the 
offence�to the extent that it is measured by the statutory maximum�has been assessed with reference to the 
effective maximum, which is one-third less than the statutory maximum. However, the statutory maximum is the 
maximum that appears on the statute books of this state, and that is what should guide sentencing. In this sense, 
statutory maximums have become paper maximums and the effective maximums that, in many instances, have 
informed the sentencing process, have become one-third less than the statutory maximums by virtue of the 
repeated operation of the transitional provisions. 

This phenomenon has been described in commentary on the Western Australian Sentencing Act 1995 in the 
following terms � 

It needs to be understood by sentencing judges that the effect of the changes to the law in 2003 and 
especially the operation of the transitional provisions is that all sentences�in the sense of available 
maximum sentences�have been effectively reduced by one third. Understandably, in the context of the 
fierce and often uninformed public and media debate about crime and sentencing, this was not much 
vaunted at the time. Moreover, it ought also to be clear that the practical effect should be neutral; the 
whole point of the transitional provisions was to allow an alteration of the law about parole without 
indirectly and inadvertently increasing the amount of time that most offenders actually spend in prison. 
Nevertheless, whatever the law about �starting points��as to which see the discussion in Casbolt v 
Western Australia [2005] WASCA 41; BC200500988�to have regard to the statutory maximum as the 
basis for a sentence is now plainly wrong and almost inevitably will lead to error. That is because the 
maximum sentence, prior to August 2003, was reserved for the worst sorts of case. Necessarily, 
therefore, even the worst sorts of case must now attract a sentence of two thirds of that maximum.  

The same concept can be explained from a different perspective. To sentence an offender now to the 
maximum would suggest that before August 2003 that person would, on the same facts, have received 
more than the maximum penalty, a proposition that is self-evidently unsound. 

Although it was not the case that the 2003 legislation had the actual effect of changing statutory maximum 
penalties downwards, it nevertheless appears to have been the case that sentencing judges were in many 
instances assessing seriousness pursuant to section 6(2)(a) of the Sentencing Act by reference to the effective 
maximum that was one-third less than the statutory maximum. Restated, it appears to have been the case that 
between 2003 and now, the seriousness of offending was measured for the purposes of section 6 (2)(a) of the 
Western Australian Sentencing Act 1995 by the mechanism of the sentencing judge having regard not to 
statutory maximums, but rather to the affected maximums. This was because the transitional provisions were 
regarded as requiring that, whatever the statutory maximum, the actual or real starting point was one-third less. 

There are many examples to provide evidence that the so-called truth-in-sentencing provisions have clearly, as a 
matter of practice, been considered by sentencing judges and magistrates to be mandatory sentencing 
requirements from which they have no discretion to deviate. This fettering of judicial discretion is demonstrated 
in the decision handed down by Hon Justice Heenan and his comments when sentencing Timothy Leonard 
Farmer. He stated � 

Very significantly in the present case, the provisions of section 22 of the Sentencing Legislation 
Amendment and Repeal Act of 2003 apply and require me to reduce by a factor of one-third the 
sentence of imprisonment which I would otherwise have considered appropriate to impose before that 
change in the law. 

What needs to be made quite clear today is that the expectation and intention of this Parliament, and the central 
intent of this Parliament through this legislation, is that upward pressure on sentence lengths for many offenders 
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will be the result of returning to judges their full discretion. This is because through this legislation Parliament 
will require judges to assess the seriousness of the offence and will establish their ability to do so by the statutory 
maximum. 

This upward pressure would be at its greatest and would be considerable for the worst offenders in every 
category of offence. However, it would also apply to all offending again because, by this legislation, the 
Parliament requires judges to assess the seriousness of the offence by the statutory maximum. The legislation 
also empowers sentencing judges and enhances their sentencing discretion by allowing for the consideration of 
minimum custodial periods of fixed terms imposed before the commencement of this legislation, as well as the 
minimum custodial period of the fixed term to be imposed for the offender who is the subject of the present 
sentencing exercise. This may provide for some judges in some instances, in addition to due regard to all other 
relevant circumstances, a moderating influence�of a degree to be determined by the judge�on the effect of 
upward pressure on the length of sentence deriving from the fact that through this legislation the Parliament will 
restore the ability and requirement for judges to assess the seriousness of offences by the statutory maximums. 

Another matter that warrants mention in this speech is that the common law and section 6 of the Sentencing Act 
require the court to consider the totality of sentences imposed on an offender when an offender is convicted for 
numerous offences. The totality principle requires a court to impose a sentence that bears a relationship to the 
overall criminality of the various offences viewed in their entirety. The totality principle also allows a judicial 
officer to mitigate against what might otherwise be a crushing sentence when an offender is sentenced for 
numerous offences and the aggregate sentence is not just and appropriate. Sections 7 and 8 of the Sentencing Act 
and the common law direct a court in such cases to consider aggravating and mitigating factors in the sentencing 
exercise. The effect of aggravating factors is to increase the seriousness of the offence. Factors such as the 
degree of planning, the character of the victim, or whether offences were committed on bail are all examples of 
common aggravating factors that increase the seriousness of the offence. 

Mitigating factors on the other hand tend to reduce the seriousness of an offence by considering the offender in a 
wider perspective. Youth, emotional distress, psychiatric illness or a history of childhood sexual abuse and 
neglect, if relevant, are examples of mitigating factors that may reduce the overall criminality of the offence. 
Mitigating factors also encompass an offender�s response to his or her crime and include concepts such as an 
early guilty plea, cooperation with police, and initiatives to seek treatment, such as drug or alcohol counselling, 
for the problems underlying an offence. 

Other key important principles operate to guide a judicial officer when determining sentences. The one 
transaction rule provides that generally when offences are committed in the course of one transaction, sentences 
will be concurrent with each other rather than imposed as consecutive punishments. This principle also avoids 
the outcome of a crushing sentence. The parity principle provides that when two or more offenders are sentenced 
for a like offence the sentence of each offender should be comparable if the criminal culpability does not differ. 
Although sentencing is an individualised exercise and no two cases are precisely the same, the principle of parity 
in sentences provides consistency and predictability in the exercise of sentencing.  

The Sentencing Act also facilitates the use of guideline appellate judgements to set the appropriate range, or 
what are known generally as tariffs, which are in effect accepted or traditional ranges generally applicable for 
sentences of specific offences. Regard also may be had to specific sentences imposed for offences of a similar 
nature to that under the present consideration as a guide to the appropriate sentence to be imposed. These 
guideline judgements provide some consistency and uniformity in sentencing outcomes. Although this bill 
repeals the transitional provisions, it is clear that courts are still required to have regard to the established body 
of law found in statutory provisions and the common law. It is not anticipated that the effect of the repeal will 
lead to an across-the-board spiking of sentences by exactly one-third. Instead, this bill will abolish the mandatory 
nature of the one-third discount to all sentences, and replace it with a scheme that will essentially give courts the 
power to do two things. The first is to allow judges to impose the maximum term of imprisonment in 
circumstances that warrant such terms. Examples of the worst-case scenarios are infrequently before the courts. 
However, when they are, it is imperative that the legislative intent in providing maximum statutory penalties is 
not undermined by the restriction on judicial discretion brought about by the transitional provisions. The second 
outcome this legislation seeks to accomplish is for all other instances when the maximum sentence is not 
warranted by the circumstances of the case before the court. In these instances, courts will be able to access their 
discretion to determine the appropriate sentence. In accessing this discretion, they will be required to give 
consideration to the existing statutory and common law principles. 

Again, I note here that the statutory maximum sentences for offences are of central relevance in the exercise of 
judicial discretion in sentencing. In the 2005 High Court decision of Markarian, Chief Justice Gleeson held that 
�legislatures do not enact maximum available sentences as mere formalities,� and �[i]t is well accepted that the 
maximum sentence available may in some cases be a matter of great relevance.� The court held that careful 
attention to maximum penalties is required exactly because they are legislated, because they invite comparison 
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between the worst possible scenario and the case before the court for sentencing, and because they create 
yardsticks for appropriate terms of imprisonment. As the High Court held in Markarian, maximum sentences are 
relevant in almost all sentencing matters dealing with imprisonment. Again, it is the intent of the Parliament by 
this legislation that, whatever may have been in the minds of judges at the point of sentencing since 2003 in their 
application of the confusing previous transitional provisions, from now on judges will assess the seriousness of 
the offence by reference to the statutory maximum. Again, although it is not anticipated or intended that this 
change will lead to all sentences spiking by one-third, it will�there is no doubt about this on the part of the 
legislature�place some upward pressure on sentence lengths for many offenders in all manner of offences. 

This bill will also ensure that courts have regard to existing sentencing practices for offences. The courts will not 
be required to reproduce sentences identical to those under the transitional provisions, just as they will not be 
required to increase the starting point for sentences by one-third from the present levels. The courts will be able 
to have regard to the custodial sentences imposed under the previous scheme in operation prior to the 
introduction of the bill, to assist in determining the appropriate length of sentences.  

One potential area of uncertainty that may exist and should be addressed is offences for which tariffs exist. As 
was previously noted, these are categories of offences for which there is a typical range of sentencing that 
sentences will ordinarily fall within. An example of one such offence is armed robbery, for which the tariff has 
been established by the courts as being in the region of between six and nine years. Under the previous 
sentencing scheme, tariffs were in reality one-third higher than the actual sentences produced. In other words, the 
operation of the transitional provisions created, in effect, a new and higher tariff. Continuing with the example of 
armed robbery, in the 2005 Supreme Court case of Stipanich v Western Australia, it was noted that the previous 
tariff for armed robbery of six to nine years had effectively become a tariff of four to six years due to the 
operation of the transitional provisions. This legislation is not intended to create a situation in which courts will 
be required to treat the tariffs in operation prior to the introduction of the transitional provisions in 2003 as the 
necessary starting point for sentencing. This would have the impact of effectively increasing the starting point by 
one-third for all offences when a tariff was held to exist. Instead, courts can, on a discretionary basis, have regard 
to the reduced tariffs in operation since the introduction of transitional provisions in 2003 to inform their 
sentencing decisions. 

The experience of New South Wales courts in interpreting the repeal of the federal version of the one-third 
remission provision provides important reassurance to the government that this bill will be interpreted and 
implemented in a measured manner. Section 16G of the Commonwealth Crimes Act, the equivalent federal 
provision providing a one-third remission, was repealed in 2004. Justice Howie, in the New South Wales Court 
of Appeal judgment of Studenikin, held that the abolition of a one-third remission in sentence should not result 
in the application of a mathematical formula to increase the existing range of sentences. Rather, the court is 
obliged to factor in that the discount is no longer applicable. 

Summary: By way of summary of the clauses in this short bill, the following matters should be raised here. 
Clause 2 of the bill states the bill�s purpose is to amend the Sentencing Legislation Amendment and Repeal Act 
2003��the act�. Clause 3 of the bill deletes schedule 1 clause 2 of the act. Clause 3 is the bill�s crucial 
provision, as it removes the so-called truth-in-sentencing clause of the act, which, as has been earlier described, 
provides that �if a court sentencing an offender to imprisonment proposes to impose a fixed term (with or 
without a parole eligibility order), it must impose a fixed term that is two-thirds of the fixed term that it would 
have imposed had the old provisions been in operation at the time of sentencing�. The removal of this clause is 
essential to abolish the one-third discount in sentences of imprisonment imposed by the transitional provisions 
on Western Australian courts, and to reinstate sentencing by Western Australian courts in a manner that accords 
with community expectations. 

Clause 4 of the bill inserts proposed clause 3A before schedule 1 clause 3 of the act. Proposed clause 3A(1) 
defines terms of relevance to proposed clause 3A. It should be noted here that, as the bill does not express a 
commencement date from which the act would have effect, and �relevant commencement� is defined in 
proposed clause 3A(1) simply to mean the commencement of the act, the act will commence, according to 
section 20(2) of the Interpretation Act 1984, on the twenty-eighth day after the day on which the act receives 
royal assent. 

Proposed clause 3A(2) provides that, after the relevant commencement, this clause applies to the sentencing of 
an offender for an offence even if the offence was committed before the relevant commencement, and even if the 
offender was convicted before the relevant commencement, and even if the sentencing is as a result of an appeal 
against a sentence imposed before the relevant commencement. Proposed clause 3A(2) is expressed negatively, 
stating clearly that �clause 2 does not apply� to the circumstances specified and that this is so �despite any 
written or unwritten law to the contrary�. Proposed clause 3A(2) has been inserted into the bill to achieve one 
effective commencement date for all sentencing in the state and to oust the expansive interpretation given to 
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section 37 of the Interpretation Act by the Western Australian Supreme Court of Appeal in the State of Western 
Australia v Richards [2008] WASCA 134.  

Section 37 of the Interpretation Act provides that, where a written law repeals an enactment, the repeal does not, 
unless the contrary intention appears, affect the previous operation of the enactment repealed. On one reading, 
without this clause and with simply the bare removal of the old transitional provisions, some possibility may 
have existed that offenders would be subject to higher penalties only if they committed an offence after the 
commencement of the act. It has been considered that an express provision has been required to override such a 
potential application of section 37 of the Interpretation Act. Proposed clause 3A(2) was therefore included to 
counteract the potential effect of section 37, thereby ensuring that offenders may be subject to higher penalties 
upon commencement of the act. 

One other comment should be made here about proposed clause 3A(2) and the parliamentary intent to achieve 
one effective commencement date for all sentencing in the state. Some consideration was given to the possibility 
that section 10 of the Sentencing Act 1995 (WA)�which provides that, if the statutory penalty for an offence 
changes between the time when the offender committed it and the time when the offender is sentenced for it, the 
lesser statutory penalty applies for the purposes of sentencing the offender�may have operated to derogate from 
the parliamentary intent to achieve one effective commencement date. I state again for the house that the 
Parliament�s intention through proposed clause 3A(2) of schedule 1 of the bill is to nullify any possible operative 
effect of section 10 of the Sentencing Act 1995.  

Proposed clause 3A(3), as noted earlier in this speech, will permit a court sentencing an offender to a fixed term 
to have regard to the minimum custodial period of the fixed term to be imposed and the minimum custodial 
periods of fixed terms imposed before the relevant commencement, whether or not clause 2 is applied to their 
imposition. 

This speech is partly designed to provide legislative guidance to sentencing judges and the courts generally as to 
the manner in which this bill is intended to enhance discretionary sentencing powers, and how the sentencing 
judges might go about considering the manner in which this additional discretion is intended to be exercised in 
the overall sentencing process. In the absence of such legislative guidance, the courts, in interpreting sentencing 
provisions, may only have been able to have recourse to extrinsic materials, such as this second reading speech 
in exceptional circumstances, pursuant to section 19(1) of the Interpretation Act 1984. 

This second reading speech goes into some detail regarding the manner in which sentencing judges may go about 
the exercise of sentencing an offender after the relevant commencement, and specifically with respect to 
proposed clause 3(A)(3) of schedule 1. I note again that the bill is intended to allow courts to have regard to 
existing sentencing practices in relation to offences. Courts will not be required to reproduce sentences identical 
to those under the transitional provisions, just as they will not be required to increase the starting point for 
sentences by one-third from present levels. They will, however, be able to have regard both to the full statutory 
maximum and to custodial sentences imposed under the previous scheme in operation prior to the introduction of 
the bill to assist in determining the appropriate length of sentences.  

Proposed clause 3A(4) of schedule 1 provides that clause 3A will expire three years after the relevant 
commencement. Parliament considers that this clause provides an adequate time line within which the bill�s 
provisions must be accepted and applied, and during which sentencing practice will stabilise and then be able to 
continue unaided by the clauses of this bill.  

Finally, clause 5 of the bill deletes clause 14 of schedule 1 of the act. This provision is necessary as schedule 1, 
clause 14, which provided for transitional provisions, is no longer of relevance. 

I turn now to the costs to the state: it is anticipated that there will be some cost to the state resulting from the 
increased rates of imprisonment. The likely increase in prison population ultimately depends on the extent to 
which judges exercise their new-found discretion. The government has undertaken detailed modelling of the 
potential costs to the system, and will set aside significant expenditure to account for the potential increase in 
rates of imprisonment. The government will also assess the exercise of sentencing discretion on an ongoing basis 
after the introduction of this legislation. This should provide, relatively quickly, significant information on which 
present modelling can be further refined. 

Increased costs are an inevitable result of introducing a system that allows judges to impose longer terms of 
imprisonment, and, indeed, should any sceptics exist, the government�s preparedness to make provision to pay 
for an anticipated increase in the prison population is the clearest possible indication that this bill will result in 
meaningful sentencing reform.  

Finally, it is important to note that this bill contrasts in a very important respect to what was likely to have been 
promoted by the previous government. Any bill which made it mandatory for courts to consider previous 
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minimum custodial sentences�which this bill does not�would have been a cosmetic rather than substantive 
approach to change, and would effectively have substituted one form of mandatory discount for another form of 
mandatory discount. 

Failed legislative attempts to abolish the one-third remission in sentences of imprisonment have marked the past 
two decades in this state. They have led to community dissatisfaction with the sentences handed down by the 
courts and a loss of public confidence in the justice system of Western Australia. The government considers that 
true truth in sentencing requires that the community be able to understand the sentencing process and have 
confidence that the courts have the power to produce fair and adequate sentences. This bill takes the critical step 
to achieving this principle of truth in sentencing. It removes the automatic one-third discount currently mandated 
by the transitional provisions, and in every single case it gives the discretion back to courts to determine the 
appropriate sentences up to and including, and informed by, the statutory maximums. 

There will no doubt be some occasions whereby sentences will be handed down with which the community will 
be dissatisfied, just as it is inevitable that different people in a community will, upon the same relevant 
information, form different views about what is the appropriate sentence. This is inevitable in any legal system 
that preserves the independence and discretion of the judiciary in relation to matters before them. It is beyond the 
capacity of Parliament to prevent this from occurring. What Parliament does have the power to do, and what this 
bill unequivocally seeks to achieve, is to ensure that the laws of this state reflect community sentiment about the 
seriousness of criminal conduct, and that the law of sentencing does not operate to restrict the capacity of judges 
to produce adequate sentences. 

I commend this bill to the house. 

Debate adjourned, on motion by Mr D.A. Templeman.  
 


